§623.3

as a result of the Midwest floods of
1993.

(t) Practice—means the wetland and
easement area development restoration
measures agreed to in the WRPO to ac-
complish the desired program objec-
tives.

(u) Technical assistance—means the
assistance provided to land owners to
facilitate implementation of the
WRPO.

(v) Wetland—means land that (1) has
a predominance of hydric soils; (2) is
inundated or saturated by surface or
groundwater at a frequency and dura-
tion sufficient to support a prevalence
of hydrophytic vegetation typically
adapted for life in saturated soil condi-
tions; and (3) does support a prevalence
of such vegetation under normal cir-
cumstances.

§623.3 Eligible person.

To be eligible to participate in the
EWRP, a person must be the owner of
eligible land for which enrollment is
sought and must have been the owner
of such land for at least the preceding
12 months prior to the time the enroll-
ment offer is declared by NRCS, as pro-
vided in this part. The person shall pro-
vide to NRCS adequate proof of owner-
ship of the land. NRCS may waive the
12 month ownership requirement if:

(a) The land was acquired by will or
succession as a result of the death of
the previous owner; or

(b) Adequate assurances have been
presented that the new owner of such
land did not acquire such land for the
purpose of placing it in the EWRP.

§623.4 Eligible land.

(a) Except as otherwise provided in
this section, land is eligible for enroll-
ment in the EWRP only if NRCS deter-
mines that the land:

(1) Was inundated by the Midwest
floods of 1993;

(2) If restored to productive condi-
tion, would have a fair market value
that is less than the estimated costs of
restoring the land to productive condi-
tion and repairing related floodwater
control systems;

3) Is likely to have its wetland value
restored with minimal costs; and

(4) Is wetland farmed under natural
conditions, a farmed wetland or prior
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converted wetland, or substantially al-
tered lands which are cropland; or

(5) Is wetland that has been restored
on the land under a CRP contract, or
under a Federal or State wetland res-
toration program with an easement for
a period of less than 30 years.

(b) To be eligible for enrollment in
the EWRP, land must also:

(1) Be determined by ASCS to have
been annually planted or considered
planted to an agricultural commodity
in at least 1 of the 5 previous crop
years; or

(2) Be land under a CRP contract, in
which case, the land need only to have
been planted to an agricultural com-
modity during 2 of the 1981 through
1985 crop years.

(c) Other lands may be considered eli-
gible if the inclusion of such lands in
the EWRP easement would signifi-
cantly add to the functions and values
of the wetlands to be restored under
this part, as determined by NRCS.

(d) The criteria and procedures con-
tained in 7 CFR part 12 will be used to
identify wetlands, converted wetlands,
and farmed wetlands.

§623.5 Ineligible land.

Notwithstanding any other provi-
sions of this part, the following land is
not eligible for enrollment in the
EWRP:

(a) Land that contains either timber
stands or trees established in connec-
tion with a CRP contract;

(b) Lands owned or acquired by an
agency of the Federal Government;

(c) Land already subject to a deed re-
striction prohibiting the production of
agricultural commodities or the alter-
nation of existing wetland hydrologic
conditions;

(d) Land located between the pre-
flood mainstem levees and the river; or

(e) Land that was restored to wetland
conditions, as required under Part 12 of
this title, to mitigate the conversion of
wetland to cropland use.

§623.6 Transfer of lands from the CRP
to the EWRP.

Land that is subject to an existing
CRP contract administered under 7
CFR parts 704 and 1410 may be trans-
ferred into the EWRP only if:
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(@) The land and landowner(s) meet
the requirements of this part; and

(b) The application for transfer into
the EWRP is approved by Commodity
Credit Corporation (CCC), if found to be
in the interest of the program. If such
transfer is requested by the owner and
approved by CCC, the CRP contract for
the property will be terminated or oth-
erwise modified subject to such terms
and conditions as are mutually agreed
by the landowner, CCC, and NRCS.

§623.7 Terms of the easement.

Landowners will grant to NRCS an
easement which shall run with the land
and be in favor of NRCS and its assigns
or delegates. The easement shall re-
quire the land to be monitored as speci-
fied by the WRPO to promote the pur-
poses of this part, including but not
limited to maintenance of the restored
wetland for entire length of the ease-
ment. Such easement shall: (a) be a
permanent reserve interest easement;
(b) require that the maintenance of the
land be in accordance with the terms of
the easement and with the terms of the
WRPO and shall be the responsibility
of the owners of the property and their
successors of any kind, including, but
not limited to, the owners’ heirs and
assigns; (c) grant to NRCS a right of
access in favor of NRCS and its dele-
gates, assigns and successors of any
kind, to the portion of the property
which is subject to the provisions of
the easement. Maintenance of such ac-
cess shall be the responsibility of the
owner and their successors of any kind;
(d) reserve to NRCS the right to permit
such compatible uses of the easement
area as may be identified in the WRPO;
(e) reserve to the landowner those com-
patible uses identified in the WRPO
that are permitted to be pursued by the
landowner; (f) be signed by each person
with an interest of any kind in the land
covered by the easement; (g) perma-
nently prohibit use of the easement
area for cropland, except to harvest an
agricultural commodity planted before
the easement is perfected; and (h) re-
quire permanent maintenance of the
wetland conditions, except in the case
of natural disaster.

§623.10

§623.8 Easement value.

NRCS offers for easements will be
based on the fair market value, as de-
termined by the NRCS State Conserva-
tionist, of the land covered by the ease-
ments. Fair market value will be based
on post-flood conditions as if re-
claimed. Land easement values will be
determined by the State Conserva-
tionist in consultation with a technical
committee. A technical committee
shall included representatives of:
ASCS, Extension Service, and FWS.
Additionally, the State Conserva-
tionist may collect information from
other sources as he deems necessary.
Coordination between States will be
provided by the Chief, NRCS.

§623.9 Easement priority.

The State Conservationist, in con-
sultation with the FWS and with input
from a technical committee and other
interested Federal agencies, will estab-
lish a ranking process to establish the
priority of parcels offered into the
EWRP. This process will rank the
floodway enhancement and environ-
mental benefits per dollar of govern-
ment expenditure on restoration and
easement purchase. The factors for de-
termining the priority for selection
will consider the following:

(a) Protection and enhancement of
habitat for migratory birds and wild-
life, including the contribution the res-
toration may make to the recovery of
threatened and endangered species,

(b) Floodway expansion,

(c) Proximity to other protected wet-
lands,

(d) Level of hydrology restored,

(e) Wetland function or values,

(f) Likelihood of successful restora-
tion of wetland values,

(g) Cost of restoration and easement
purchase, and

(h) Other factors as determined ap-
propriate by NRCS.

§623.10 Application to participate.

(a) A person seeking to enroll land in
the EWRP must apply for enrollment
on an approved NRCS form. The appli-
cation to participate must be filed with
the local NRCS field office during an
announced period for such submissions.
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